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ABSTRACT

Aim: To determine the specifics of criminal liability for disclosing information about a medical examination for detection of infection with the human immu-
nodeficiency virus or another incurable infectious disease under the criminal legislation of Poland and Ukraine in order to improve the legal protection of the

interests of people living with HIV.

Materials and Methods: The authors used the decisions of national courts in the field of ensuring the information security of a person living with the im-
munodeficiency virus, international and national legal acts of Ukraine and Poland. The study was carried out on the basis of a systematic approach using the
methods of dialectical and formal logic, general scientific and special legal research methods.

Conclusions: It was determined the need to use the means of criminal liability only in extreme cases to ensure proper legal protection of the interests of people
living with HIV, healthcare professionals, other related entities, and the public interest.
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INTRODUCTION

By the end of 2022, about 39 million people worldwide
were living with human immunodeficiency virus (here-
inafter referred to as HIV). At the same time, 25.6 million
people live in the African region, about 3.8 million are
residents of North and South America, 3.9 million are
residents of Southeast Asia, 3 million are residents of the
European region, 490,000 are in the Eastern Mediterra-
nean and 2.2 million are in the Western Pacific [1]. As of
01.04.2024, 157,139 people living with HIV were under
medical supervision in health care facilities in Ukraine,
which are 383.3 per 100,000 people [2]. In Poland, at the
beginning of 2024, 19,496 patients were being treated
for HIV infection [3]. It should be noted that these are
only official data. We currently do not know the actual
number of people who are carriers of the infection or
suffer from this disease. However, even these figures
confirm the fact that HIV infection is a serious social
problem for Ukraine, and obviously a certain problem
for Poland.

At the same time, HIV/AIDS is not only a social prob-
lem, but also an individual tragedy. People living with
HIV often face discrimination due to the disease, which
leads to low attendance at counseling and HIV testing,
identity crisis, social isolation, loneliness, low self-es-
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teem and lack of interest in overcoming the disease [4].
People living with HIV/AIDS often experience violence
related to the disease. A study conducted among peo-
ple living with HIV/AIDS in South Africa found that out
of 500 survey participants, 16.1% reported experiencing
physical violence, with 57.7% of them being perpetrat-
ed by intimate partners such as husbands and wives [5].
Discrimination and stigmatization of HIV/AIDS-in-
fected people make it necessary to properly ensure the
confidentiality of information about a person’s illness.
An important role in ensuring compliance with such
information security of a person belongs to the means
of criminal legislation. In contrast to the Criminal Code
of the Republic of Poland, the Criminal Code of Ukraine
contains a special provision regarding responsibility
for disclosing information on conducting a medical
examination to detect infection with the human im-
munodeficiency virus or another incurable infectious
disease (Article 132 of the Criminal Code of Ukraine).

AIM

To determine the peculiarities of criminal liability for
disclosure of information about a medical examination
to detect infection with the human immunodeficiency
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virus or other incurable infectious disease under the
criminal laws of Poland and Ukraine in order to improve
legal protection of the interests of a sick person, to draw
public attention to the existing problem and the need
to solve it.

MATERIALS AND METHODS

To achieve the objectives of the study, the authors an-
alyzed statistical data from the World Health Organiza-
tion, the Public Health Centre of the Ministry of Health
of Ukraine, and the National Centre for AIDS Prevention
and Control in Poland on the number of HIV-infected
people in this country and other regions of the world.
The study also uses statistical data from criminal cases in
Ukraine and Poland concerning offences in the field of
information security of a person living with the immu-
nodeficiency virus. The author analyses the provisions
of the Criminal Code of the Republic of Poland of 06
June 1997 and the Criminal Code of Ukraine of 05 April
2001 in this area. An exhaustive list of court decisionsin
Poland (51 verdicts), which mention HIV, was studied.

The methods of theoretical analysis and synthesis
were used in the study of the content of legislative
norms and provisions contained in international and
national legal acts on combating the spread of HIV
and protecting the rights of people living with it. Cer-
tain issues required the use of the systematic analysis
method, in particular, during the study of legal acts in
the medical field and comparing its provisions with
criminal law.

The formal and legal analysis of international and
national legislation was used to study the differences
in their application in Poland and Ukraine for various
criminal offences, and to formulate proposals for im-
proving liability for such offences in accordance with
their social danger and harmfulness.

In solving the research tasks, the historical method
was also used, which allowed the authors to trace
the attitude of modern medicine to HIV infection,
its transmission methods and the possibilities of
influencing it through antiretroviral therapy, starting
from the first cases of its detection to the present.

REVIEW AND DISCUSSION

Unlike in Ukraine, the criminal law of Poland does not
specifically address the issue of ensuring the informa-
tion security of a person living with animmunodeficien-
cy virus. However, this is not to say that this problem
is not given any attention at all. The Polish Criminal
Code provides for liability for disclosure of information
in connection with the performance of official duties.

2524

Thus, according to § 1 of Article 266 of this Code, liability
is established for the person’s actions who, contrary
to the law provisions or his/her obligations, discloses
or uses information that he/she has become aware of
in connection with the performance of official duties,
work, public, social, economic or scientific activities.
These actions include disclosure of information about
a patient regarding HIV infection or AIDS [6]. At the
same time, Polish law contains provisions that should
be taken into account when disclosing information
about a patient without his or his/her consent when:

1) itis provided for by law;

2) the medical examination was conducted at the
request of a person entitled to do so, in accordance with
certain acts, bodies and institutions; when the physician
is obliged to report the patient’s health status only to
these bodies and institutions;

3) keeping the secret may endanger the life or health
of the patient or other persons;

4) the patient or his/her legal representative agrees
to disclosure of the secret, having previously informed
the patient of the adverse consequences for him/her;

5)thereis a need to transfer the necessary information
about the patient related to the provision of medical
services to another physician or authorized persons
involved in the provision of these services;

6) it is necessary for practical training of the medical
profession;

7) it is necessary for scientific purposes;

8) itis necessary to provide the necessary information
about the patient to the healthcare professional, while
the disclosure of secrecy may be disclosed only to the
extent necessary [7]. Thus, we can see that in Poland
there is a sufficient range of statutory exceptions re-
lated to information leakage, which allow not applying
criminal liability to healthcare professionals without
justified necessity.

In contrast, the Criminal Code of Ukraine contains
a special provision establishing liability for disclosure
of information about a medical examination to detect
infection with human immunodeficiency virus or other
incurable infectious disease (Article 132). According to
Ukrainian scholars, the social danger of this act lies in
the fact that informing at least one unauthorized per-
son that a person is HIV-positive or has AIDS causes the
latter to suffer, humiliates his or her honor and dignity,
and causes significant damage to the good name of
not only this person, but also those close to him or her
[8]. Only the following individuals shall be liable for
this criminal offence 1) officials of a healthcare facility,
2) auxiliary workers who have unauthorizedly obtained
the relevant information, and 3) medical professionals
if they have become aware of the relevant information
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in connection with the performance of their official or
professional duties.

Ukrainian lawyers note that in addition to medical
personnel, the subjects of this criminal offence may also
be employees of law enforcement agencies, prisons, etc.
[8]. At the same time, Ukrainian scholars also cite certain
restrictions on the interpretation of the subject of this
offence: it can only be persons who have reported in-
formation about positive data on HIV infection or AIDS
or other incurable infectious disease found during the
examination, while the notification of an examination
that gave negative results is not covered by Article 132
of the Criminal Code of Ukraine [9]. Unfortunately, it was
not possible to identify the real position of the law en-
forcement agencies of Ukraine on this issue, since since
the entry into force of the Criminal Code of Ukraine
in 2001, we found only one sentence for this criminal
offence in the Unified State Register of Court Decisions
of Ukraine, and that one was with limited access [10].
According to the information provided by the Office of
the Prosecutor General from 2013 till 2023, 7 criminal
offences under this article were registered, of which
only one criminal offence was reported, where the
proceedings were sent to court with an indictment[11].

It is worth noting that along with the special legisla-
tive prescription contained in Article 132 of the Criminal
Code, the legislator of Ukraine has also provided for
a general rule in Article 145 of the Criminal Code - il-
legal disclosure of medical secrets. According to the
Prosecutor General’s Office, 55 criminal offences were
registered under this article [11]. However, if we look
at the court statistics, there is no data on the verdicts
passed by the courts under Article 145 of the Criminal
Code over the past ten years [12]. That is, the effective-
ness of the general rule specified in Article 145 of the
Criminal Code of Ukraine is actually zero, and some of
the advantages that law enforcement practice gives to
the special rule specified in Article 132 of the Criminal
Code are insignificant.

The following conclusions can be drawn from the
data obtained. First of all, there are very few criminal
proceedings in these cases due to the fact that there
are a lot of latent carriers of HIV infection in Ukraine
(those who do not know that they are HIV-infected).
This is, in particular, due to the rather long period of
time between HIV infection and its detection. In ad-
dition, there is still a significant fear that outsiders will
find out that a person isill. In this regard, thereis also a
fear of being registered, as well as failure to take other
actions necessary for timely treatment. It seems that a
small number of registered offences are related to this.

Regarding the implementation of criminal proceedings
in relation to medical secrecy and its disclosure, it should

also be borne in mind that today they are quite difficult
to prove, and therefore, on more or less appropriate
pretexts, criminal proceedings are closed (for example,
because there is insufficient evidence to prove the
person’s guilt in court and the possibilities of obtaining
it have been exhausted) or the person is released from
criminal liability (for example, due to effective remorse).
In addition, the victim may not be aware thatinformation
about him/her has been disclosed, inter alia, due to the
lack of a proper mechanism for informing him/her of this
fact (for example, due to hacking of the Health system
or the introduction of new methods of obtaining such
information via the Internet).

Finally, we can also conclude that the legislative
norms that provide for liability for these criminal of-
fenses are imperfect, as well as the general perception
of the fact of such disclosure as not being a significant
violation of civil rights.

In the context of ensuring human information se-
curity, Polish researchers raise the question of the
expediency of criminalization and social justification
if a person knows that he/she is infected with HIV and
directly exposes another person to the virus. For ex-
ample, what is the significance of the analyzed crime
in the public perception and what role does it play in
the justice practice? [13]

The fact is that the criminalization of actions in this
area has its origins in the situation that developed in
the world after the first case of HIV was recorded in the
United Statesin 1981 and the subsequent rapid increase
in morbidity and mortality from diseases caused by this
virus impact on the human body. At that time, medical
science had a very rough understanding of the infec-
tion and its transmission, and there was no effective
antiretroviral therapy. Therefore, public concern about
the consequences of AIDS began to become critical.

In Ukraine, back in Soviet times, in November 1987,
the Criminal Code of 1960 was amended with a pro-
vision (Article 1082) that established liability not only
for “infection of another person with AIDS by a person
who knew that he/she had the disease” (Part 2), but
also for “knowingly putting another person in danger
of contracting AIDS” (Part 1) [14]. A little later, in De-
cember 1991, the Criminal Code in force at that time
was supplemented with two more articles related to
HIV infection and AIDS: Article 1083 “Infection with the
human immunodeficiency virus by medical, pharma-
ceutical and other workers’, i.e. a provision that became
special to Article 1082 of the Criminal Code, Article 108*
“Disclosure of information on medical examination
for human immunodeficiency virus infection and its
results”[15], i.e. a norm analogous to Article 132 of the
current Criminal Code.
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At the time, in the context of the spread of the AIDS
epidemic worldwide, which was called the “plague
of the twentieth century,” such legislative decisions
seemed justified. Therefore, in the original version of
the Criminal Code (2001) there were three norms that
corresponded to the above: Article 130" Infection with
HIV or any other incurable contagious disease”, Article
131 “Professional misconduct causing infection of a
person with HIV or any other incurable contagious dis-
ease”, Article 132"Disclosure of information on medical
examination for HIV or any other incurable contagious
disease”[16].

However, over time, the situation regarding the dis-
ease in question has begun to change dramatically as
a result of medical science advances. Thanks to mod-
ern antiretroviral therapy, people living with HIV have
the opportunity to live a full life without putting their
sexual partners at risk of infection, and to give birth
to healthy children without transmitting HIV infection
to them [17]. These circumstances are also reflected
in the investigative and judicial practice of Ukraine in
recent years regarding the application of the Criminal
Code provisions for acts that were the HIV infection
subject. In addition to the indicators of application of
Article 132 of the Criminal Code of Ukraine, we con-
sider it appropriate to provide official information on
the application of Articles 130 and 131 of the Criminal
Code of Ukraine. In the period from 2013 to 2023, law
enforcement agencies of Ukraine registered 83 criminal
offenses classified under Article 130 of the Criminal
Code [11]; 8 people were convicted under this article
[12], while no one has been convicted of this criminal
offense in the last 5 years.

As for the criminal offenses under Article 131 of the
Criminal Code, 18 cases were registered during the
specified period [11], but no one was convicted under
this article [12]. In this regard, current research rightly
notes that one of the negative aspects of the criminal-
ization of HIV transmission is that it has slowed down
the detection and timely treatment of new cases of HIV
infection [17]. Therefore, it is no coincidence that one
of the international legal documents emphasizes that
criminalization is deadly; it fuels the HIV pandemic.
Abuse of criminal law also massively violates human
rights around the world. The evidence of such harmis
compelling and undeniable [18].

In this regard, criminal liability should be ultra ratio,
when other means of special preventive and legal
influence are no longer able to work. In most cases,
preference should be given to the use of other means:
timely detection of HIV, the use of antiretroviral therapy,
which helps to transform the virus in such a way that it
can no longer be transmitted. Therefore, the position of
the drafters of the new Criminal Code of Ukraine seems
quite consistent, where, on the one hand, there are no
longer any special provisions related to HIV and AIDS,
and on the other hand, the circumstance associated
with dangerous contagious diseases (including AIDS
[19]) is included in the list of signs that define health
damage caused to a person as grave, namely infection
of a person with a particularly dangerous contagious
disease or its causative agent (subpara. e, clause 3, part
1, Article 1.4.3) [20].

CONCLUSIONS

The study demonstrates the need for a systematic ap-
proach to the regulation and application of liability for
violation of information security of a person living with
an immunodeficiency virus.

During the resolution of the issue regarding the crim-
inalization of certain offenses that may be committed
in this area, it is appropriate to take into account their
public danger.Thus, at present, criminal liability for any
violation of the information security of a person living
with an immunodeficiency virus seems inappropriate.

In the criminal legislation of Poland, the issue related
to ensuring the information security of a person living
with the immunodeficiency virus is not specifically iden-
tified, but the responsibility for disclosing information
in connection with the performance of official duties is
established. Such actions also include possible cases of
gossiping about a patient about HIV infection or AIDS. In
contrast to this, the Criminal Code of Ukraine contains a
special rule that establishes responsibility for disclosing
information on conducting a medical examination to
detect infection with the human immunodeficiency
virus or another incurable contagious disease, the prac-
tice of which has not become widespread. The draft of
the new Criminal Code of Ukraine no longer contains
such a norm, as well as other special norms related to
HIV infection and AIDS.
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